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obtain a copy by paying any applicable
costs. Upon such terms as the adminis-
trative law judge deems just, the ALJ
may direct that the testimony of any
person be taken by deposition and may
admit an affidavit or declaration as
evidence, provided that any affidavits
or declarations have been filed and
served on the parties sufficiently in ad-
vance of the hearing to permit a party
to file and serve an objection thereto
on the grounds that it is necessary that
the affiant or declarant testify at the
hearing and be subject to cross-exam-
ination.

(d) Failure to appear. If a party fails
to appear in person or by counsel at a
scheduled hearing, the hearing may
nevertheless proceed, and that party’s
failure to appear will not affect the va-
lidity of the hearing or any proceedings
or action taken thereafter.

§ 280.616 Interlocutory review of rul-
ings.

(a) At the request of a party, or on
the administrative law judge’s own ini-
tiative, the administrative law judge
may certify to the Under Secretary for
review a ruling that does not finally
dispose of a proceeding, if the adminis-
trative law judge determines that im-
mediate review may hasten or facili-
tate the final disposition of the matter.

(b) Upon certification to the Under
Secretary of the interlocutory ruling
for review, the parties will have 10 days
to file and serve briefs stating their po-
sitions, and five days to file and serve
replies, following which the Under Sec-
retary will decide the matter promptly.

§ 280.617 Proceeding without a hear-
ing.

If the parties have waived a hearing,
the case will be decided on the record
by the administrative law judge. Pro-
ceeding without a hearing does not re-
lieve the parties from the necessity of
proving the facts supporting their
charges or defenses. Affidavits or dec-
larations, depositions, admissions, an-
swers to interrogatories and stipula-
tions may supplement other documen-
tary evidence in the record. The admin-
istrative law judge will give each party
reasonable opportunity to file rebuttal
evidence.

§ 280.618 Procedural stipulations; ex-
tension of time.

(a) Procedural stipulations. Unless oth-
erwise ordered, a written stipulation
agreed to by all parties and filed with
the administrative law judge will mod-
ify any procedures established by this
part.

(b) Extension of time. (1) The parties
may extend any applicable time limita-
tion, by stipulation filed with the ad-
ministrative law judge before the time
limitation expires.

(2) The administrative law judge
may, on the judge’s own initiative or
upon application by any party, either
before or after the expiration of any
applicable time limitation, extend the
time within which to file and serve an
answer to a charging letter or do any
other act required by this part.

§ 280.619 Decision of the administra-
tive law judge.

(a) Predecisional matters. Except for
default proceedings under § 280.609 of
this part, the administrative law judge
will give the parties reasonable oppor-
tunity to submit the following, which
will be made a part of the record:

(1) Exceptions to any ruling by the
judge or to the admissibility of evi-
dence proffered at the hearing;

(2) Proposed findings of fact and con-
clusions of law;

(3) Supporting legal arguments for
the exceptions and proposed findings
and conclusions submitted; and

(4) A proposed order.
(b) Decision and order. After consider-

ing the entire record in the proceeding,
the administrative law judge will issue
a written initial decision. The decision
will include findings of fact, conclu-
sions of law, and findings as to whether
there has been a violation of the Act,
this part, or any order issued there-
under. If the administrative law judge
finds that the evidence of record is in-
sufficient to sustain a finding that a
violation has occurred with respect to
one or more charges, the ALJ shall
order dismissal of the charges in whole
or in part, as appropriate. If the admin-
istrative law judge finds that one or
more violations have been committed,
the ALJ may issue an order imposing
administrative sanctions, as provided
in this part. The decision and order
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shall be served on each party, and shall
become effective as the final decision
of the Department 30 days after serv-
ice, unless an appeal is filed in accord-
ance with § 280.623 of this part. In deter-
mining the amount of any civil penalty
the ALJ shall consider the nature, cir-
cumstances and gravity of the viola-
tion and, with respect to the person
found to have committed the violation,
the degree of culpability, any history
of prior violations, the effect on ability
to continue to do business, any good
faith attempt to achieve compliance,
ability to pay the penalty, and such
other matters as justice may require.

(c) Suspension of sanctions. Any order
imposing administrative sanctions
may provide for the suspension of the
sanction imposed, in whole or in part
and on such terms of probation or
other conditions as the administrative
law judge or the Under Secretary may
specify. Any suspension order may be
modified or revoked by the signing offi-
cial upon application by the Depart-
ment showing a violation of the proba-
tionary terms or other conditions,
after service on the respondent of no-
tice of the application in accordance
with the service provisions of § 280.607
of this part, and with such opportunity
for response as the responsible signing
official in his/her discretion may allow.
A copy of any order modifying or re-
voking the suspension shall also be
served on the respondent in accordance
with the provisions of § 280.607 of this
part.

§ 280.620 Settlement.

(a) Cases may be settled before service of
a charging letter. In cases in which set-
tlement is reached before service of a
charging letter, a proposed charging
letter will be prepared, and a settle-
ment proposal consisting of a settle-
ment agreement and order will be sub-
mitted to the Assistant Secretary for
approval and signature. If the Assist-
ant Secretary does not approve the
proposal, he/she will notify the parties
and the case will proceed as though no
settlement proposal had been made. If
the Assistant Secretary approves the
proposal, he/she will issue an appro-
priate order, and no action will be re-
quired by the administrative law judge.

(b) Cases may also be settled after serv-
ice of a charging letter. (1) If the case is
pending before the administrative law
judge, the ALJ shall stay the proceed-
ings for a reasonable period of time,
usually not to exceed 30 days, upon no-
tification by the parties that they have
entered into good faith settlement ne-
gotiations. The administrative law
judge may, in his/her discretion, grant
additional stays. If settlement is
reached, a proposal will be submitted
to the Assistant Secretary for approval
and signature. If the Assistant Sec-
retary approves the proposal, he/she
will issue an appropriate order, and no-
tify the administrative law judge that
the case is withdrawn from adjudica-
tion. If the Assistant Secretary does
not approve the proposal, he/she will
notify the parties and the case will pro-
ceed to adjudication by the administra-
tive law judge as though no settlement
proposal had been made.

(2) If the case is pending before the
Under Secretary under § 280.623 of this
part, the parties may submit a settle-
ment proposal to the Under Secretary
for approval and signature. If the
Under Secretary approves the proposal,
he/she will issue an appropriate order.
If the Under Secretary does not ap-
prove the proposal, the case will pro-
ceed to final decision in accordance
with Section 280.623 of this part, as ap-
propriate.

(c) Any order disposing of a case by
settlement may suspend the adminis-
trative sanction imposed, in whole or
in part, on such terms of probation or
other conditions as the signing official
may specify. Any such suspension may
be modified or revoked by the signing
official, in accordance with the proce-
dures set forth in § 280.619(c) of this
part.

(d) Any respondent who agrees to an
order imposing any administrative
sanction does so solely for the purpose
of resolving the claims in the adminis-
trative enforcement proceeding
brought under this part. This reflects
the fact that the Department has nei-
ther the authority nor the responsibil-
ity for instituting, conducting, set-
tling, or otherwise disposing of crimi-
nal proceedings. That authority and re-
sponsibility is vested in the Attorney
General and the Department of Justice.
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